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Anticipated Preservation Fine from SEC —
Making Sense of the Latest Retention & 
Preservation Judgments
By Kevin Brady, Attorney, Connolly Bove Lodge & Hutz, LLP and
Deidre Paknad, President & CEO, PSS Systems, Inc. 

Th e past six months have been a roller coaster ride for senior management who must structure their company’s records 
retention and preservation policies. Many General Counsel and their staff s are spending much more time balancing their 
strategic goals to retain and dispose of information with their legal obligations to preserve records and the potentially 
monumental costs of collecting and preserving relevant electronic data.

Th e $1.45 billion damages judgment against Morgan Stanley in Coleman v. Morgan Stanley, which largely resulted from a 
failure to preserve and produce certain electronic records, was stunning. Ironically, Federal regulators are now reportedly 
looking to fi ne Morgan Stanley approximately $10 million for allegedly violating record-keeping rules by failing to preserve 
certain email messages. Th e SEC also is accusing Morgan Stanley of submitting a false certifi cation regarding the company’s 
compliance with a document request in connection with a past investigation.

And although the United States Supreme Court’s recent decision reversing Arthur Andersen’s criminal conviction for 
obstructing an SEC proceeding by intentionally destroying potentially relevant data immediately before receiving an 
SEC subpoena, the fact remains that Sections 804 and 1104 of the Sarbanes Oxley Act were enacted very specifi cally 
to criminalize the “knowing” destruction of documents with the intent to impede a contemplated investigation by a 
government agency.

Given all of those factors and the inherent challenges in preserving and producing electronic information, what should a 
company do to devise and implement an eff ective corporate strategy for preserving and producing information? Th e eight 
guidelines below capture the emerging standards for corporate responsibility:

Enable your “discovery liaison” to readily describe information custodians, systems, storage, and your retention policies

Affi  rmatively and repeatedly communicate legal holds to all aff ected parties

Integrate your retention policies and coordinators with discovery challenges and responsibilities

Proactively manage and monitor document collections

Interview all aff ected employees to determine relevant sources of information

Monitor compliance with legal holds on an ongoing basis

Th oroughly document and demonstrate the effi  cacy of your process

Be prepared to take personal responsibility for ensuring that information is preserved, collected, and produced

Today, it’s both prudent and cost eff ective for legal, compliance and corporate management to review and revise their 
approach to ensure they can meet these standards when tested by regulators and opposing counsel, including upgrading 
their approach to:

Litigation hold policies and procedures
Processes for identifying who is aff ected and where information is stored; closing any knowledge and process gaps
Scope and completeness of collecting documents and your related record keeping of these eff orts
Method of retaining collected documents (and your process records) as a part of the request and case record keeping
Educate business and IT executives on the changing risk profi le and standards for preservation and production
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About CGOC

Th e Compliance, Governance & Oversight Council (CGOC) was founded by PSS Systems as a resource to legal and compliance 
executives who seek advice, guidance and insight on critical policy, compliance and oversight challenges. Resources include executive 
events, publications, newsletters, and white papers.  www.cgocouncil.com
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Litigation Communications and Collections Solution
Based on the emerging Zubulake V and Delaware standards for preservation and production, the Litigation 
Communications and Collections solution enables companies to automate and repeat hold notifications, identify and 
log interviews with affected parties, and plan and thoroughly execute document collection. 

Retention Policy Management Solution
To address the difficulties in reconciling diverse business and oversight needs, the Retention Policy Management 
solution enables companies to coordinate and synchronize corporate retention policies and division retention 
schedules, ensuring local control and corporate oversight.

Retention and Litigation Agent
To bring defensibility and feasibility to corporate policies, the Retention and Litigation Agent maps applicable retention 
rules and legal holds to individual employees, automatically tagging information at the point of creation, automating 
and ensuring proper retention, disposition, holds, and collection as required. 
The three Atlas solutions integrate seamlessly with each other to form the AtlasIPM Suite. By using the solutions in 
concert, you can synchronize information retention, disposal, preservation, and production, thereby reducing legal and 
IT costs by retaining and collecting only what is needed. Nothing more, nothing less.

PSS provides the interlocking elements 
in its AtlasIPM solution

RETAIN DISPOSE

PRESERVE PRODUCE

Zubulake 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


